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Law School Attendance Continues to Decrease 


Although college attendance reached a new peak in the present school 
year 1931-32, being six-tenths of one per cent greater than last year, law 
school attendance showed another decrease. The loss from last year is 
4.7 per cent, the autumn attendance this year in degree conferring schools 
being approximately 39,900.* This is a drop of 16 per cent from the 
high year of 1928 which showed an autumn attendance of 47,415. 





A Helping Hand! 


On February thirteenth the Board of Governors of the Illinois State 
Bar Association unanimously passed the following resolution: 


“WHEREAS, the American Bar Association, by its Council 
of Legal Education, has organized the members of the Bar Ex- 
aminers of the various States into an organization known as the 
National Conference of Bar Examiners and it is highly desirable 
that Illinois keep in the forefront in the matter of education of 
applicants for the Bar of the State; 


“BE IT RESOLVED that we approve the objects of the Na- 
tional Conference of Bar Examiners and respectfully request the 
members of the Illinois Board of Law Examiners to give its 
work their earnest consideration and support.” 





*Estimated from the figures given in the December number of the American 
Law School Review. 
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The Real Distinction Between Part-Time 
and Full-Time Law Schools 


Comment Upon A Recent Decision of the New York Court of Appeals 


By ALFRED Z. REED 
Of the Carnegie Foundation for the Advancement of Teaching* 


My comments have been requested upon the following opinion of the 
Court of Appeals in the Matter of the Petition of the Association of the 
Bar of the City of New York to Amend the Rules of the Court of Appeals 
Relative to the Study of Law (Advance Sheets 257 N. Y. 211. Decided 
July 15, 1931). 

“Per Curiam. These petitions, submitted by the Association of the 
Bar of the City of New York and the New York County Lawyers’ Asso- 
ciation have in view the amendment of the rules for admission to the bar 
by distinguishing between training in full-time and in part-time law 
schools, the proposal being that in the former the period of training shall 
continue to be three years, consisting of 96 weeks of at least ten hours 
each, and that in the latter it be extended to four years, consisting of 128 
weeks of at least eight hours each. 

“A full-time law school is defined as one where the hours of attendance 
are so arranged that at least two-thirds of the weekly classroom time is 
scheduled after nine A. M. and before four P. M., and the part-time school 
is defined as any other. 

“Roughly speaking, the distinction corresponds to that between the 
day law schools on the one hand and the evening law schools on the other. 

“The proposed change, even if ultimately accepted in principle, must 
be at least postponed until a more satisfactory definition can be worked 
out whereby to distinguish between full-time and part-time courses. 

“A definition based upon a discrimination between evening courses 
and day courses is unjust to evening students, for the evidence is convinc- 
ing that many day students are employed in gainful occupations during 
the night time and during free hours of the day, and that evening students 
do not fall behind others in their standing at the schools or in their ratings 
by the examiners for admission to the bar. : 

“A rule extending the course to four years for students in all schools, 
day or evening, who are engaged for more than a prescribed number of 


*Mr. Reed has made some distinguished contributions to the field of legal 
education. He is well known as the author of the Annual Réview of Legal Education 
published by the Foundation and of the comprehensive volumes ‘‘Training for the 
Public Profession of the Law’’ (1921) and “Present Day Law Schools in the United 
States and Canada” (1928). 
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hours a week in other occupations, would have the merit of equality, but 
would operate harshly on many young men unable to maintain themselves 
in law schools without gainful employment, and would not, so far as the 
court is advised, be satisfactory either to the petitioners or to the law 
schools of the State. 

“The court feels constrained at this time to deny the applications, but 
the interesting data submitted will be the subject of reflection, and with 
the co-operation of the bar and of the faculties of the law schools may 
lead to action in the future. 

“Application denied.” 

The case arose as follows: During the last forty years there has been 
a great increase in the number and size of so-called “part-time” law 
schools; schools, namely, that hold their classroom sessions at such hours, 
whether in the evening or in the late afternoon, as specially serve the con- 
venience of most self-supporting students. To most of those who have 
no personal connection, present or past, with such schools, two proposi- 
tions have seemed obvious: first, that legal education in an institution 
primarily intended for students who can devote only part of their time 
to their law studies must necessarily differ greatly from a system of edu- 
cation devised for students who are in a position to give all of their time 
to their studies; and, second, that this distinction is of sufficient import- 
ance to be recognized in the rules for admission to the bar. 


As to just how this distinction should be recognized, there has been 
no general agreement. To some it has seemed advisable to discourage the 
activities of evening and other “part-time” law schools, whether directly, 
by refusing to recognize their product, or indirectly, by increasing their 
entrance requirements, or the length of their course, to a level that would 
greatly diminish the number of their students and thus might lead to the 
closing of their doors. Others, including the present writer, hold that, 
for social and political reasons, professional law schools serving this 
general purpose are highly desirable. These students of the problem 
would, accordingly, prefer to see the methods and curriculum of existing 
part-time schools perfected along lines appropriate to their student bodies, 
even though this might necessitate changes in our conventional system 
of bar examinations, or in the traditional organization of our bar. The 
concrete solution recommended in 1921 by the American Bar Association, 
and, ten years later, by the Bar Association of the City of New York, 
represents in a sense a compromise between these two points of view. 
Under this plan, “part-time” law schools are to maintain the same en- 
trance requirements as “full-time” schools, and are to resemble them, 
indeed, as closely as possible in all respects save one: The law course 
prescribed for graduation must cover a longer period of time measured 
in weeks or in academic years. 
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In denying, or postponing, the application of the Association, the 
Court of Appeals has not expressed any opinion as to the adequacy or 
relative merit of the particular plan therein proposed. Instead, it has, 
in effect, asked two questions which go to the root of any attempt to dis- 
tinguish between “full-time” and “part-time” law schools. These ques- 
tions are: 

First, the time of day at which a school schedules its class- 
room exercises is concededly no safe guide as to the amount of 
time that any particular student is in a position to devote to his 
studies. What significance, then, can be attached to this imputed 
distinction between law schools? 


Second, is there not evidence that students who attend eve- 
ning sessions do as well as other students in examinations con- 
ducted either by law school authorities or by the bar examiners? 
These two questions will be discussed separately. 


I. SIGNIFICANCE OF DISTINCTION BASED UPON TIME OF Day AT 
WHICH LAW SCHOOLS SCHEDULE THEIR SESSIONS 


The Court finds, quite correctly, that “many day students are em- 
ployed in gainful occupations during the night time and during free hours 
of the day.” It might have added that evening law schools, likewise, 
frequently contain students who are not employed in gainful occupations, 
though in New York City this circumstance is obscured by the tendency of 
large part-time law schools to divide their student body into separate sec- 
tions, holding classroom exercises at different hours of the day; students 
who are not self-supporting usually prefer to attend the division that 
recites during the regular working hours of the day. The time of day 
at which classroom sessions are held is, accordingly, by no means a re- 
liable indication of the economic status of any particular student. 


It provides, however, an entirely reliable indication of the dominant 
type of student attendance; and this dominant type of student has, and 
ought to have, a controlling influence upon the standards and methods of 
instruction maintained by the school. 


A “full-time” school is one that schedules its sessions at hours that 
conflict with those that obtain in the great majority of remunerative oc- 
cupations. By maintaining this schedule it advertises that its primary 
concern is with that type of student who is in a position to devote his en- 
tire energies to the work of the school. Any such school is apt to contain, 
in addition, a few students who depend for their livelihood entirely upon 
their own exertions, in work conducted at night or at odd hours of the 
day. It contains a much larger number who support themselves in part. 
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All such students enter the school, however, at their own risk, as it were. 
There is no justification for changing the standards and methods of the 
school, simply to accommodate these ambitious young men; nor, in a 
genuine “full-time school” (as distinguished from the “full-time division” 
referred to in the preceding paragraph) is there any reason to believe 
that the presence of this element actually affects the activities of the 
school. 

A “part-time” law school, on the other hand, exists primarily for the 
benefit of self-supporting students who cannot secure a legal education in 
a good “full-time” school. Its schedule of classroom hours is designed to 
accommodate this particular type of student. It would be untrue to its 
primary purpose if, having induced students to attend in large numbers, 
it should then enforce standards or employ methods that are appropriate 
only to full-time students. A school of this sort is bound to develop 
standards and methods that are appropriate to its own dominant type of 
student attendance. Whether this special development, or adjustment, 
has been carried as far as it ought to be, may be doubted, but this much, 
at least, is already true: year for year, and week for week, a “part-time” 
law school necessarily demands less of its students than does a good “full- 
time” school; and, in this smaller total demand, relatively greater em- 
phasis must be placed upon classroom activities, and relatively smaller 
reliance upon outside preparation by the student. 

Because of this fundamental difference in standards and methods, it 
makes little difference whether, in particular instances, a student at one 
of these “part-time” law schools is in a position to devote all of his time 
to his studies. Students of this description are somewhat under suspicion 
of having drifted into this school simply because they cannot meet the 
higher entrance requirements of a good “full-time” law school. For the 
moment, however, let us waive this consideration, and assume that the 
student is good material. The fact remains that he is not exposed to the 
competition of a large number of other able students, who possess a sim- 
ilar command of their own time, and determine the character of the school. 
He is not in contact with a faculty whose primary business it is to look 
out for such as he. He may get a little more out of his law course than 
do his fellow-students, but he will certainly not receive the legal education 
that is obtainable in a good “full-time” institution. 


II. SIGNIFICANCE OF RELATIVE EXAMINATION RECORDS SECURED BY 
PRODUCTS OF DIFFERENT TYPES OF LAW SCHOOLS 


Reference has been made to the fact that several New York City 
law schools have divided their student body into separate sections, which 
recite at different hours of the day. In at least one instance, known to 
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the writer, where the faculty, the examinations, the curriculum, and the 
length of the course were identical for all sections, there is conclusive 
evidence that students in the evening division tended to do better work 
than did students in the morning division. This discovery could doubt- 
less be duplicated in other institutions. 


Obviously a comparison of this sort throws no light upon the relative 
standards of “part-time” and of genuine “full-time” schools. It shows 
merely that, in the particular institution whose two divisions are com- 
pared, students in the morning division do not respond to the instruction 
provided by the faculty as well as do the evening students. The explana- 
tion would appear to be that suggested in the preceding section; namely. 
that the morning division is largely attended by students who cannot, or 
will not, meet the higher entrance requirements of a neighboring “full- 
time’”’ school. Such students are poorer material than the self-supporting 
evening students, who could not attend a “full-time” school if they would. 
This deficiency in native capacity or character seemingly more than coun- 
terbalances the advantage of having more time available to devote to a 
“part-time” curriculum. 


For the purpose of comparing the products of evening law schools 
and of genuine “full-time” law schools, the only available common measure 
is that provided by the state bar examinations. I should hesitate to believe 
that its figures, fairly interpreted, indicate that evening students are any- 
where nearly as successful, in these examinations, as are the graduates 
of “full-time” law schools. Should such prove to be the case, either of 
two possible explanations may be adduced. 


(1) It may be that the “full-time” schools do not rise to 
their opportunities. They do not reap the full benefit of the 
tremendous advantage they enjoy in commanding the entire time 
of their typical students. 


(2) Or, again, it may be that the measure itself is at fault. 
Perhaps the bar examiners have not solved the problem—perhaps 
no board of bar examiners could solve the problem—of devising 
an adequate uniform test to measure the relative attainments of 
applicants trained by dissimilar methods. 


It would be the height of unscientific dogmatism to refuse to take 
either hypothesis under consideration, as a possible explanation of the 
alleged fact. Either explanation is more plausible than the suggested 
inference that no important distinction exists between a school primarily 
intended for students who devote all of their time to the study of law, 
and a school primarily intended for self-supporting students. 
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Preparation for Bar Examinations 


BY PROFESSOR LYMAN P. WILSON 
Of the Cornell Law School* 


I think that I should be very definite in saying that any remarks that 
I may make this afternoon are made upon my own responsibility alone. 
I do not speak for any group. I have nothing to sell and I have not been 
able to get so very excited over the fact that graduates of law schools do 
on occasion fail in the bar examinations. There is an apparent incon- 
sistency in talking about ways and means by which the weaker brethren 
may be boosted over the higher barriers that are being raised by bar 
examiners at a time when there is universal outcry against the over- 
crowding of the profession. But passing this by, the failures at the bar 
do not appear to be ultimately so very serious, for such figures as we have 
seem to indicate that persistent applicants ultimately pass and are ad- 
mitted. It may be at the third, fourth or fifth attempt, but most of them 
do slip through. It sounds rather severe and forbidding to say that fifty 
per cent have failed a given bar examination, but if most of those who are 
initially rejected satisfy the examiners after a few more attempts our 
stern and harsh rejection fades into a mere hope deferred, and leaves but 
few aspirations permanently blighted. The trouble is, then, not nearly 
so serious as a first glance would indicate. 


I must admit that from the outset I have been somewhat puzzled 
to know why the topic, “Preparation for Bar Examinations,”’ should ap- 
pear on this program. In its wording there are certain implications 
which I believe the members of this association should be and will be 
quick to disavow. 


Our member schools are not at war with boards of bar examiners. 
We are not engaged in a contest of wits. We are not engaged in 
bootlegging embryo lawyers across the borders defended by the bar ex- 
aminers. I can not believe that in this association there will be a single 
dissent from the proposition that it is our sincere desire to work with and 
not against these boards. I am certain, also, that the papers which were 
read before the National Conference of Bar Examiners, last September, 
at Atlantic City will reveal an equal desire for co-operation upon the part 
of these examiners. (These papers are reprinted in The American Law 
School Review for December, 1931.) The law schools and the law ex- 
aminers have a common goal. It is the high purpose of each to see that 





*An informal address given at the meeting of the Association of American 
Law Schools, in Chicago, December 28, 1931. 
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those who reach the bar are qualified for admission to the legal profession. 
The ever increasing numbers of those who seek such admission have 
created an opportunity for weeding out the less fit, which should be wel- 
comed by law schools and bar examiners alike. There may be too many 
lawyers today, but certainly there are not too many good lawyers. 


Agreeing, then, that it is our purpose to work with and not against 
these boards, we still face the realization that there will be differences 
of opinion as to just how we may best join in the common enterprise. 
For example, I find myself in rather prompt disagreement with a state- 
ment made by the president of our own association in his address at At- 
lantic City before the conference of bar examiners. I fully agree with 
the statement that “A general review followed by examination would 
seem to be the logical way of completing the formal part of training for 
the law.”” But I do not quite agree with the next statement which reads: 
“This a well conducted bar examination provides. It gives the candidate 
for admission to the bar the thing which the candidate for the de- 
gree of doctor of philosophy gets in his ‘generals,’ with the added 
advantage that his general examination is given by an independent 
examining board.” Possibly so, but I do not know of any bar examination 
that does it. Not even those in my own state do it, and I say this in the 
firm belief that in their accomplishments the Bar Examiners of the State 
of New York at present lead the nation. It is physically impossible to 
make a bar examination, given to hundreds at each sitting, in any sense 
comparable to the general examination for the degree of Ph. D. If 
such an examination is at present to be given it must be given by our 
law schools. We can not smile and pass the buck to already over-worked 
bar examiners. At Cornell we are trying out just such a comprehensive 
examination, for its own value and not as a preparation for any bar 
examination. In this experiment we are favored by our relatively small 
enrollment. The thing which is feasible for us is wholly impossible for 
our excellent Board of Bar Examiners. 


But to return to our topic. The fact that this subject is submitted 
for discussion indicates that for some of you the bar examinations have 
been perhaps a trying proposition. Therefore I may at once divide you 
into two classes, and say that either an uncomfortably large number of 
your students have failed the examinations or they have not. If not, 
your interest in this discussion is purely academic. If so, then one of 
two conclusions seems open. Either there is something wrong with your 
school or there is something wrong with your bar examination, or per- 
haps with both. If you think the trouble lies with the examination, then 
it should be your especial business to further the fine work of the 1931 
Conference of Bar Examiners already mentioned. If you are satisfied 
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with the type and efficiency of your bar examination, then you will have 
to examine your own curriculum. 


But suppose that you do turn to your curriculum? Should you insert 
in it a special course of review aimed at passing the bar examinations? 
I must admit that I have placed a constantly decreasing estimate upon 
the value of bar review courses. I have no quarrel with those who offer 
such courses, and no condemnation for those who take them. I confess 
that I spent some money and twenty-one evenings upon such a course. 
At the time I thought it was worth it. Now I am convinced that I should 
have done equally well had I remained quietly in my room making my 
own review. If there was any gain it was a purely psychological one. 


My own experience seems now to be duplicated by that of my stu- 
dents. Year by year some of the better men have doubted whether such 
a course had proved really profitable. Last year one of them put his 
feelings into these words: “I’ve been stung, but I’m glad of it. I have not 
been told anything of importance that I did not have in my notes.”” With- 
out being able to give you an actual count, it is my personal belief that, 
among the men who seemed to me to be properly qualified, the percentage 
of success of those who did not take a review course was quite as high 
as that of those who did. It is my conclusion, therefore, that for the 
better men such a course is unnecessary, since experience seems to indi- 
cate that any man, who has had reasonably good training and who pos- 
sessed average ability, who will review his local law, particularly that of 
procedure, should be able to pass any fair bar examination. If he can 
not, the presumption should be against him. 


But even though we minimize the value of bar review courses as now 
given, we have not thereby defined the duty of the law school to its grad- 
uates. Obviously, no school can or should guarantee to every untried 
applicant that he ultimately will be admitted to the bar, or that he will 
make a successful lawyer. What the schools may do is to withhold their 
degrees from those whom they do not consider truly qualified for the 
practice of law. This should be their first contribution to the solution of 
the problem of an over-crowded profession. There are already too many 
highly qualified blacksmiths in the legal profession. I suspect that most 
of us have seen law degrees granted to men who should have received 
them not cum laude, but “mirabile dictu.” The law schools should not 
by any forcing process attempt to secure the admission to the bar of 
this “blacksmith fringe.” To do so would be to negative that process of 
selection by which alone there is hope that the quality of the legal pro- 
fession may be raised. It seems to me, therefore, that this association 
must withhold its approval from any proposal to furnish that temporary 
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qualification which for the moment may enable a student to hurdle the 
troublesome barrier of the bar examinations. 


High success by our graduates adds to our prestige. Poor success 
not only detracts from prestige but forces us to face certain unpleasant 
questions. But suppose that by the introduction of special review courses 
we were able to avoid those questions, preserve our prestige and save 
our faces for the moment. Would it be worth it? We are all painfully 
aware that too many students are more concerned about “getting by” 
than they are about the acquisition of sound information. Of these 
some one has said: “They study to pass and not to know, and verily they 
have their reward for they do pass, and they don’t know.” To put a 
premium on this sort of thing is to defeat the very thing for which the 
law schools in this association are striving hardest. 


But, you may say, the students are going to drop their course work 
and begin to cram for bar examination, anyhow, and we can keep them 
on the job a little longer if we say to them that in due time they will be 
offered a proper review course in training for the bar examination. My 
answer to this is that the existence of such a problem is proof that the 
bar examinations are wrongly placed. In the beginning, the examinations 
may have been placed in June conveniently near to graduation, as a guar- 
antee that too much information should not be lost by too early evapora- 
tion. It would seem better to avoid this annual spring cram by getting the 
bar examiners to set a different date, than to palliate the situation by 
special courses. 


You may urge the giving of special review courses upon the ground 
that in the past the examiners have not always recognized or emphasized 
those things which we in the law schools have thought to be best designed 
to fit a man for the practice of law. Grant it. Then what? Shall we 
yield to the expediency of the moment, surrender our hope of improving 
the type of bar examination at the very moment when we seem to be on 
the eve of a better co-ordination of effort between the law schools and the 
examining boards? The conference at Atlantic City may prove vastly 
important to the cause of better legal education and higher standards 
of the bar, but we in the schools must stand ready to do our part and to 
encourage every reasonable advance. 


In conclusion, let me say that to me the bar examination seems only 
an incident in the training for professional service. It is an important 
incident, it is true, but it remains only an incident, which must not be 
magnified into prime importance in its present form. Students must 
pass such examinations and the law schools are not doing their duty if they 
award degrees to persons not believed to be qualified to pass a proper 
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bar examination. On the other hand, the school which has done no more 
than prepare for such a test has most emphatically failed in its duty. 
We must not lose the substance in reaching for the shadow. Sound 
training in fundamental legal theory is still the best training for bar 
examinations, and sound training in fundamental legal theory is the job 
of the law schools. Law schools have a higher aim than mere bar exam- 
inations; that aim is sound preparation for the years of service which 
continue long after the quirks of the bar examination are forgotten. I do 
not know a better statement with which to close this paper than the words 
of Dean Goodrich spoken at Atlantic City last fall: “Jf the law student 
has been properly trained, he need not fear a bar examination. If he has 
not been, it is high time that such a fact be revealed.” 





Another Answer to the Problem of the 
Bootlegger’s Son" 


To THE BAR EXAMINER: 

The answer to the specific question put in the character problem you 
have published, that is, “under these facts, and having no further infor- 
mation, should his character qualifications be deemed sufficient to admit 
him to practice?” turns, it seems to me, upon the point as to where the 
burden of proof is. The facts recited are obviously insufficient for a 
decision on the merits. It is consistent with them that the applicant is 
of the proper character, for it may well be that he is actually at odds with 
his environment and its character. It is possible that his failure to 
remonstrate has been prompted by the very desirable characteristic of 
submission to parental authority. If, however, we place the burden of 
proof on the applicant (which I have no doubt we should) rather obvi- 
ously his case fails, for he has not made out a prima facie case; or at 
least the burden is now on him, in view of the facts disclosed, to produce 
further evidence. Whether or not he could finally convince the character 
committee would depend upon the man’s actual character, which is a 
subjective matter the proof of which is difficult. The decision would have 
to rest upon the reasonable inferences from all of the evidence. The 
evidence recited is far from conclusive. 


PROFESSOR BERNARD C. GAVIT, 


University of Indiana School of 
Law and Member of the Indiana 
State Board of Law Examiners. 





*For statement of problem see January issue. 
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Bar Examiner Portraits 
Judge Albert Watson 


President of the Illinois State Board of Law Examiners 


Judge Albert Watson, now serving his seventeenth year as President 
of the Illinois Board of Examiners, seventy-five years of age and hale and 
hearty, stands out as an exemplification of Theodore Roosevelt’s dictum 
that “Every man owes some of his time to the upbuilding of the profession 
to which he belongs.” 

Born at Mount Vernon, Illinois, he still is engaged in active practice 
there and has the distinction of being the teacher of the largest Men’s 
Bible Class in southern Illinois. After passing through the common schools 
of Mount Vernon, he graduated from McKendree College at Lebanon in 
1876. Thereafter, following the usual practice of the time, he studied 
law under an attorney and was admitted to the Bar of Illinois in 1880. 
Subsequently he received the honorary degree of LL.D. from his alma 
mater. A leader of the bar in southern Illinois, for twenty years he served 
as president of his local bar association. Twice he was city attorney of 
Mount Vernon, once State’s attorney of Jefferson County, and, during one 
term, Master in Chancery. In 1915 he was appointed Judge of the Supreme 
Court of Illinois by Governor Dunne to fill a vacancy, his term expiring 
four months later. In the same year he was appointed on the Board of 
Bar Examiners and elected President of it. Once nominee of the Demo- 
cratic Party for Attorney General of Illinois, he has always taken a part 
in politics as well as in the public affairs of his own community and state. 

Twenty thousand applicants for admission to the bar have appeared 
before the Board during his time of service, and his belief in the law as 
a profession of opportunity is demonstrated by the fact that his two sons 
are both lawyers. 

Despite his long service on the Board, in that respect he is the junior 
of two of his colleagues, Charles L. Bartlett, the Secretary, who has served 
twenty-four years, and James W. Watts, who is now in his nineteenth 
year of service. It is doubted whether this service of these three men, 
averaging twenty years, can be matched by any other board in the country. 








Readers wishing to keep a permanent file of “The Bar Examiner” 
may obtain a suitable binder for this purpose consisting of a stiff board 
composition cover with Acco binder fastening of 1% inches capacity, by 
sending an order, with a check for $1.00, to the Secretary of the Confer- 


ence, Will Shafroth, 730 Equitable Building, Denver, Colorado. 
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An Examination of Examinations 


BY A JURY OF LAWYERS 


(Continued) 

Reference is made to the February number of “The Bar Examiner” 
for details in regard to the manner in which questions were submitted to 
the jury for approval and disapproval. Questions on Torts and Criminal 
Law were set out in the previous article, and those on Property and Con- 
tracts are set forth in the following pages. Several more comments by 
practicing lawyers as to what constitutes good and bad questions are 
quoted as being of interest. 


JUDGE OSCAR HALLAM of St. Paul, Minnesota, member of the firm of 
Hallam and Hendricks and Dean of the St. Paul College of Law says: 

“T have had in mind in making my selections several things. One is 
that the question should be a practical one and relating to common prac- 
tical business affairs. I should not choose a question because it presents 
an interesting point of law if it was of theoretical or unusual application. 

“Then I have taken into account clearness of expression. It is im- 
portant that the student should not be obliged to employ more time than 
necessary to comprehend the question asked. I have therefore discarded 
questions which seem obscure or involved. 

“Then I rejected some of the questions because involving matters 
that were too simple. Some propositions are too elementary to draw 
forth from the student either a knowledge of the subject or his reasoning 
power.” 

Mr. Wo. A. HAYES of Milwaukee, Wisconsin, member of the firm 
of Hayes, Coleman, McCauley & Hayes, writes: 

“The fitness of the questions must be determined by answering the 
question: What is the purpose of the examination? Is it not to ascertain: 
first, the applicant’s grasp of the principles underlying the subject; second, 
to test his reasoning capacity; and third, his aptitude in applying the 
principles to a normal concrete case? 

“The examiner must bear in mind that, notwithstanding much school- 
ing, the applicant is quite lacking in the art of applying general principles 
to particular situations; that he undertakes the examination in a nervous 
state; that his reasoning capacity is thereby rendered subnormal; and 
that the questions best calculated to draw him out should be brief, simple, 
and deal, not with unusual and exceptional situations, but with those most 
common. As to the questions I have marked as bad, they are long, com- 
plicated and well calculated to develop a highly nervous state of mind in 
the applicant, and thus fail as a proper test of the applicant’s grasp of 
of the subject.” 
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Mr. MontE LEMANN of New Orleans, Louisiana, of the firm of Mon- 
roe & Lemann, member of the Wickersham Commission, has much the 
same point of view. He says: 

“My reasons for selecting the questions which I have indicated are 
that the proper answers to them involve not merely a knowledge of the 
actual rules of law but the ability to analyze a factual situation and to 
determine what rules of law should be applied thereto. The questions 
which I have excluded are questions which seemed to me to involve solely 
a test of memory as to the rules of law and not to require in addition the 
power to analyze facts as they would be presented by a client.” 


From Mr. JOHN E. BiBy of the firm of Biby and Biby, Los Angeles, 
California, former member of the California Board of Bar Examiners, 
the following useful suggestions were received: 

“I prepared questions for several years and found the task is not 
easy if the work is properly done. In this preparation, I kept in mind 
that there should be (1) a clear and concise statement of facts, (2) in- 
volving one or more principles of law, (3) so worded as to require the 
applicant to select the material facts, (4) to reason therefrom to the 
issue or issues involved, and then (5) reach his conclusion. 

“In the main, I believe questions should be framed to present prac- 
tical problems. Definitions and memory tests are of little value. I believe 
that answers should be prepared for all questions and before the questions 
are accepted, they should be studied by each examiner and freely discussed. 
I also emphasize the fact that better questions are framed when the work 
is completed some definite and reasonable time before the examination. 
Last hour questions often afford little protection to the public. In the 
valuation of the answers, I place the same valuation on the ability of the 
applicant to state reasonable conclusions, though wrong, as I do on 
accuracy.” 

PROFESSOR GROVER C. GRISMORE of the University of Michigan Law 
School states: “The questions I have selected appeal to me as satisfactory 
because they are all of a character to call into action the three faculties 
of (1) memory, (2) analysis and sifting of facts, and (3) judgment—a 
choice between competing principles of law, one of which must be selected 
as the governing principle of the case. Categorical answers are not pos- 
sible in these cases.” 

Mr. THOMAS STEPHENS Brown, of the firm of T. S. and O. W. Brown 
of Pittsburgh and an examiner for the State Board of Law Examiners of 
Pennsylvania, says: “I do not favor questions which by their statement 
involve complexity of facts, because such questions require the candidate 
to spend too much of his time on unravelling the facts before he begins 
his answer. * * * Questions asking for definitions have given us a great 
deal of trouble in our examinations, and we do not favor them, except for 
a rather small proportion of questions in any one examination.” 
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The Questions 





The following questions on the subject of Property received the most 
favorable votes: 


PROPERTY 


APPROVED QUESTIONS 


8. In 1890, T, the owner in fee of Blackacre, conveyed it, 
without consideration, to D, a religious corporation, by a deed 
which contained this clause: ‘To have and to hold the said prem- 
ises unto the said party of the second part, its successors and 
assigns, to its and their own proper use and benefit forever upon 
the condition that the said premises shall be perpetually main- 
tained for religious purposes.”” D immediately formally accepted 
the gift and erected a church upon the premises, and conducted 
religious services there until 1922, when it sold and conveyed 
the premises to B, who has converted them into and is now using 
them as a studio for the painting of theatrical scenery. T died, 
a widower, in 1905, leaving, as his only heirs-at-law and next of 
kin, two sons, A and C, and by his will, immediately probated, 
gave all his property, both real and personal, to X. In 1915, A 
and C, both then of age, gave D a quitclaim deed of the premises. 
A and X are still alive. C died intestate in 1928, leaving as his 
only heirs-at-law and next of kin, two sons, M, born in 1908, 
and N, born in 1928, who are both now alive. In March, 1930, 
your client entered into a contract to purchase the premises 
from B, and you have been asked to pass on the marketability of 
B’s title. What is your advice?—30 minutes. 


Comment: This question was considered one of the best by all 
answering members of the Property jury. 


21. E was the tenant of certain property which had for- 
merly been occupied by X, who was engaged in the printing 
business. At the expiration of his lease X had removed all his 
personal property from the premises, with the exception of 6,000 
booklets which X had published and which had been stored in a 
little-used storeroom in the basement of the building. Neither 
E nor D, E’s foreman, knew of the existence of this storeroom. 
When X discovered that his booklets were missing, he went to the 
building and asked permission from D, whom he found in charge, 
to look through the building to see if he could not find the miss- 
ing booklets. D said that he was sure the booklets were not in 
the building and that he could not let X go through the building 
until he, D, first secured E’s approval. X left, saying that he 
would return a week or two later. X did return with a truck 
two weeks later, and went to D, demanding of D that he be per- 
mitted to go through the building to get the booklets, which he 
was positive were there. D, who had not consulted E about the 
matter, and had made no search for the booklets, told X that he 
had since searched the building and that there were no such 
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not universal as witness the following comment: 
long statement of a simple problem is an inadequate statement; it assumes 
that A seeks damages for harm done to his building, but it does not in- 
dicate whether A’s land, had there been no building upon it, would have 
fallen as a result of B’s excavations—which is a fact essential to any 


booklets on the premises. D flatly refused to permit X to enter 
the building. Has X any cause of action in damages against D? 
—20 minutes. 


Comment: Tied for second place in popularity. 


34. A, a tenant of a house for two years, is under obligation 
to keep the same in repair. A water pipe leaks in the ceiling 
and he calls in P, a plumber. P takes up the floor boards in the 
floor above and finds some money in the space between the raf- 
ters. How it got there is unknown. Who is entitled to the pos- 
session of the money? Would it make any difference in your 
answer if the lease were of an apartment only ?—24 minutes. 


Comment: Tied for second place in popularity. 


46. P conveys Blackacre to D by a deed in the usual form 
of bargain and sale. The only covenant was, “to warrant and 
defend the same against the lawful claims and demands of all 
persons claiming by, through or under me.” P had purchased 
of C who had no title. After the conveyance to D, P discovered 
that X owned the land. He purchased the land of X, paying half 
cash and morgaged to him for the balance. X starts to foreclose 
the mortgage. Under the doctrine of estoppel by deed (a) will 
the title of D prevail over the mortgage of X? (b) has Da 
right to redeem? What difference would there be if the deed 
from P to D had been a full warranty deed ?—10 minutes. 


Comment: Tied for second place in popularity. 


10. X was the owner of a tract of land upon which he 
had erected a brick building. The part of the tract not covered 
by the building was in its natural state. X conveyed the portion 
on which the building stood to A, and the outside line of the 
wall of the building then became the boundary line between the 
parcel conveyed to A and the part retained by X. Thereafter 
X sold his portion and, by various mesne conveyances, the title 
thereto became vested in B, who proceeded to erect a building 
thereon. In excavating for the cellar and foundation of this 
building, B dug away the soil on his land which had partly sup- 
ported the building on A’s land, and as a result of the digging 
A’s building collapsed. It is admitted that B did not remove any 
soil except within his own boundaries and that B was not guilty 
of any negligence in the manner in which he made the excava- 
tion. Can A recover damages from B?—24 minutes. 


Comment: This was generally approved, but the approbation was 


solution.” 
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5. P has a mare. A steals it in 1920 and sells it to B in 
1921. It has a colt in 1922. C steals the mare from B in 1923 
and sells it to D in 1924. B sells the colt to E in 1925. The colt 
strays on to P’s land and P takes possession of it in 1926. <A 
statute in the jurisdiction where all these things happened says, 
“All actions for taking or detaining chattels shall be commenced 
within five years next after the cause of action occurs.’”’ To whom 
do the mare and the colt respectively belong ?—24 minutes. 


Comment: Generally considered a good question. One comment is 
as follows: “The form of this question does not seem to me perfect but 
there is ample room for discussion under the facts as they are stated, and 
that is all that the question asks for (advice apparently by a lawyer to his 
client) since it is not stated that any action was brought with reference 
either to the mare or the colt.” 


38. P orally agrees to seil land to D who orally agrees to 
purchase it for an agreed price, payment to made in one year. 
D enters and erects a house and a garage on the land. The house 
is built on a permanent foundation with a cellar under it. The 
garage is constructed by placing the sills on flat stones on top of 
the ground. Just before the expiration of the year D purchases 
the adjoining lot from X, notifies P that he will not purchase 
from him and starts to move the buildings to his new lot. Has 
he the right to remove (a) the house? (b) the garage? State 
reasons. — 10 minutes. 


Comment: It seems the time allowed is unnecessarily long. 


39. A, under a claim of parol gift of real estate, took pos- 
session and occupied exclusively for over fifteen years. Before 
the expiration of that time, the title owner conveyed to her by 
deed which he recorded, a life estate in his property. A never 
saw this deed nor did she know of its provisions. Upon her death 
what was the status of title in the property ?—10 minutes. 


37. L by written instrument leased a furnished house to R 
for two years beginning August 1, 1929, at a monthly rental of 
$100, payable in advance. Before the lease was made R viewed 
the premises and asked L to make certain repairs, not relating 
to the heating system. These repairs were made by L before R 
took possession. 

On November 5, 1929, R notified L that he found the heating 
system to be totally inadequate and that the house was too cold 
to live in. R requested L to install further heaters. L refused 
to do so. On November 15, 1929, R moved out without paying - 
his rent for November. He mailed L the keys. L did not know 
where R had gone and had no further communication with him. 

L immediately advertised the place for lease, and, finding 
that all the prospective tenants objected that the house was too 
cold, on December 5, 1929, had work started on the installation 
of a new heating system. 
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L later found a tenant from month to month who took pos- 
session on January 1, 1930, and occupied the house until the end 
of May, 1930, when he moved out after due notice. Thereafter, 
the house remained vacant. 

In September, 1930, L located R and sued him for $1,600, 
being rent for November and December of 1929, June and July 
of 1930, and all of the second year, i. e., from August, 1930, to 
August, 1931. What, if any, amount is R liable to pay ?—20 
minutes. 


Of the questions which were not so well liked, the following are given: 


PROPERTY 
DISSAPPROVED QUESTIONS 


The three questions most heartily disapproved of were: 


7. The ownership of land on each side of a meandering 
stream is in two different individuals. Where is the dividing 
line ?—9 minutes. 

Comment: “Memory test—bad unless a great many such questions 
are given.” “Rejected because it is purely informational and too ele- 
mentary.” 


41. Give the rules for determining when personal prop- 
erty affixed to or used in connection with real property becomes 
a part thereof. 

(a) What time limit is placed upon a tenant for the re- 
moval of personal fixtures?—10 minutes. 


Comment: “Bad because it is the definition type of question and 
tells nothing regarding a student’s ability to analyze or reason.” 


48. A and B own real property in C————— as joint ten- 
ants. Where does title go upon the death of B? Where at 
common law?—10 minutes. 


Comment: This question seems altogether too elementary. 


Other disapproved questions were: 
14. YES-NO QUESTION—with not over 3 lines of explanation. 


After the Statute of Uses X, having the fee, made a feoff- 
ment to A and the heirs of his body, to the use of the Catholic 
church, remainder to B and his heirs. Has X thereafter any 
interest, legal or equitable, in the land?—5 minutes. 


Comment: “It seems to me so far from any case any one would 
likely find in the books, so far from probable, that its discussion is of 
little value.” “Not sufficiently fundamental to merit attention.” 


19. L, lower riparian owner, objects that the water in the 
stream has been reduced by the removal of the ice so that his dam 
has yielded less water power in March, 1930. Has he any cause 
of action, and if so, against whom?—24 minutes. 
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Comment: Rejected because it is not stated by whom the ice had 
been removed.” Does not seem to me to amount to any real test of 
lawyer-like capacity.” 


24. Trespass. The defendant justified under and alleges 
immemorial custom for him and all other inhabitants of the 
town of B to enter upon the plaintiff’s close, and take therefrom 
the seaweed thrown up by the sea. Demurrer. Should the de- 
murrer be overruled ?—20 minutes. 


Comment: “Memory test—very remote point—too much time al- 
lowed.” “No test of ability as a lawyer.” 


The best liked questions in Contracts were the following: 


CONTRACTS 
APPROVED QUESTIONS 


The following four questions are entitled to highest rank as receiving 
the most votes: 


4. D wrote to P: “My friend, X, wants to buy of you 
during the next six months a line of goods. Let him have what 
he wants and I shall pay if he does not.”” P made no reply to D 
but supplied goods to X to the amount of $800. X did not pay 
when the account fell due. After the period of limitations had 
expired from the date the debt was due, P wrote to D demanding 
payment. D replied: “Of course I owe you for the goods sup- 
plied to X and I scorn to take advantage of the Statute of Limita- 
tions, but you owe me at least $1,200 on account of that land 
deal last spring and I am retaining the money I owe you as a 
partial satisfaction of the sum you owe me.” In fact P owed 
D nothing on the land deal. Can P recover from D?—30 minutes. 


15. By a contract between them, made in May, 1923, A 
agreed to sell and B to buy 500 bales of hops, at $100 per bale, 
delivery to be made in October or November of that year. In 
August of that year A notified B that he would refuse to furnish 
any hops under the contract, and that B would have to look else- 
where for the supply of his needs. B immediately replied, in- 
forming A that he would ignore A’s notification, that he would 
hold himself in resdiness to carry out the contract as made, and 
expected A to do the same. A did not reply and no further com- 
munication took place between the parties. On September 10. 
1929. B sued A for breach of the contract. Can B recover, and if 
so what must he allege and prove ?—24 minutes. 


24. (a) P wrote to D offering to sell a certain horse for 
$500. D answered by return mail: “I accept your offer provided 
that you will take my horse, Swift Lad, as equivalent to $250.” 
This letter was lost in the mails and never reached P. But two 
hours after sending it D wrote and mailed another letter in which 
he said that he accepted the offer. Immediately after the mailing 
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as being too involved. 


of this letter D received a telegram from P to the effect that P 
withdrew the offer, to which D made no reply. Can P now hold 
D for not taking the horse and paying $500? 

(b) P, a manufacturer of silk braid, sent a quantity of 
it to D to be dyed. After the work had been done, D returned the 
goods with the following notice thereon: “All claims for de- 
ficiency or damage must be made within three days from receipt 
of these goods; otherwise not allowed.” P saw and read this 
notice immediately. To their great damage the goods had been 
improperly dyed, but P made no claim upon D until after a month 
had elapsed. Toa suit against D for improper work, do the above 
facts disclose a defense ?—30 minutes. 


Comment: 
that it was too involved. 


10. In January, 1926, P, the President of B Co., to induce 
A to purchase a block of unissued stock of B Co., fraudulently 
represented to A that the corporation owned 5,000 acres of oil 
lands in Oklahoma; that it had ten wells already producing and 
planned to drill twenty more immediately; that the stock was 
actually worth $100 per share, its par value, and that it would be 
worth $500 per share within three years. A, relying upon these 
representations, purchased 100 shares and paid to B Co., $10,000 
on Jan. 20, 1926. P, C and D constituted the Board of Directors 
of B Co. Neither C, D, nor any of the officers of B Co., other 
than P, had any knowledge of P’s representations to A. 


For three years A received dividends on the stock, amounting 
in all to $2,500, but in January, 1929, dividends were suspended. 
A then, for the first time, investigated the affairs of the company 
and learned that P’s representations had been false, in that, at 
the time of the representations, the company owned only 50 acres 
of land in Oklahoma, that only two wells were under production, 
that only five more were drilled within a year thereafter, and that 
the actual value of the stock at the time of the sale was only $40 
per share. 


In March, 1929, A tendered to B Co. the return of his 100 
shares of stock and demanded repayment to him of his $10,000. 
B Co. refused and A immediately brought an action against B 
Co. to recover the $10.000 paid for the stock, reciting that he had 
tendered the return of the stock to B Co. A also joined P, C 
and D as defendants, alleging that he had been damaged in the 
sum of $10,000 by reason of P’s fraudulent representations. The 
complaint demanded judgment against B Co. for the sum of 
$10,000 and judgment against P, C. and D, personally, for the 
sum of $10,000. A’s attorney now consults you as to whether 
A has a good cause of action against the defendants. What do 
you advise?—30 minutes. 


Comment: Two of the jury, however, disapproved of this question 
“T think there is a limit to the length of a question 


that this question exceeds the limit.” 
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While this question was generally approved, one criticism 






























The following questions were also approved and are listed in the 
order of their popularity: 


37. A sent B a written order for two cars of lath to con- 
tain not over 210,000 pieces at $5.50 per thousand. B replied by 
letter that he had entered the order for two cars of lath on A’s 
terms as to price per thousand but could not guarantee amounts 
shipped as he, B, had to take what cars he could get. B’s letter 
further stated that A could cancel the second car if not shipped 
before an advance in freight rates. B subsequently shipped two 
cars. The first contained 100,000 laths. The second, shipped the 
following day, and before any freight rate advance, contained 
122,500 laths. Invoices stating the exact quantity in each car 
were also mailed by B to A and both the invoices and B’s letter 
reached A before the cars arrived. A accepted the second car 
and refused the first. Was he within his rights in so doing ?—24 
minutes. 


7. The X Burglary Protection Company learned that P the 
proprietor of a jewelry store, was dissatisfied with the night 
watchman service he was receiving from another company. The 
X Company sent A, its general agent, to approach P with refer- 
ence to the installation of X Co. service. A explained the various 
types of service and prices, went over P’s premises with him, and 
assisted P in filling out the company’s form blank entitled “Ap- 
plication for Class B Service.”” A assured P that Class B Ser- 
vice, which included the installation and maintenance of a bur- 
glar alarm system and regular night watchman service, was in 
every way suitable. 

The form, with the blanks filled in by P, commenced as fol- 
lows: “The undersigned hereby applies for Class B Service 
to commence at noon on January 1, 1931, and to continue one year 
thereafter (period must be at least one year) * * *” 

The day after A called, December 1, 1930, P mailed the form, 
properly filled out, to the X company, with his check in the proper 
amount and a letter stating that unless he heard from the com- 
pany to the contrary, he would “assume that everything was in 
regular form and that service will commence on January 1, 1931. 
the date when my present service will expire unless renewed.” 

The X Co. filed the letter and enclosures, but did nothing 
about it. P allowed the old service to expire, although he knew 
that the X burglar alarm system had not been installed. On the 
evening of January 1, 1931, the store was burglarized and stock 
of the value of $2,000 was stolen. 

P sues the X company for damages for breach of contract. 
Should he recover ?—20 minutes. , 





Comment: There was one unfavorable comment on this question: 
“The transaction is unusual and the question too long and involved.” 


12. A was an invalid and B lived with her as a nurse and 
housekeeper from 1920 until A’s death in 1929, during which 
period of time B received ten dollars a month and her board. In 
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1925, B said to A: “I cannot work for you any longer unless 
you pay me more money.” To this A replied: “If you will stay 
with me and take care of me until I die, I will leave you my house 
on X Street.” Under A’s will, which was duly probated, all of 
her estate, including said house, was given to her nephew. At 
the time of A’s death, the said house was worth $7500. All of the 
foregoing facts can be established by competent testimony. Under 
said facts, what are B’s rights ?—24 minutes. 


28. A and B duly executed a contract whereby A agreed to 
sell and B to buy 600 barrels of flour. The contract which was 
dated Dec. 1, 1929, was on a printed form, and on a blank line 
had, typewritten in, the words, “Delivery about January-Feb- 
ruary, 1930, as goods are available.” Below, there were printed 
various provisions pertaining to the contract, one of which read, 
“Shipments within twenty. days of date named for delivery shall 
be deemed good deliveries.” Below, this, the price was inserted 
and a direction that delivery was to made at B’s store. A de- 
livered 200 barrels on Feb. 1, 1930, which B accepted and paid 
for. A tendered 100 barrels on March 10, which B refused to 
accept and has not paid for. A never tendered any further flour 
and never gave B any notice that he (A) would treat B’s refusal 
as an abandonment of the contract. He did, however, write B 
on March 25, saying that he (A) understood that B had refused 
the flour as being tendered too late; urged upon B that any such 
objection was not well founded and offered to keep the contract 
alive and complete deliveries if requested. B never replied to A. 
In the meantime, the price of flour has declined sharply below 
the contract price. A now inquires of you his rights in the prem- 
ises.—30 minutes. 


Comment: One criticism of this question was that the statement of 
the question was too tedious. 


39. A wrote B on June Ist: “Will sell you subject to order 
during July and August not exceeding 200,000 tons of anthra- 
cite delivered in N at $10 a ton.” B immediately 
answered: “I accept your proposal of the first.” On July 1st B 
ordered 5,000 tons. A shipped this amount upon receipt of the 
order. On July 20th, B ordered 5,000 tons more and A immedi- 
ately wired: ‘Prices have advanced and must decline your order 
of the 20th.” Thereupon B ordered 190,000 tons. A refused to 
fill either of the last two orders. Is he liable for breach of con- 
tract; if so, to what extent ?—-24 minutes. 


41. By inheritance from her brother, E became the half 
owner, as tenant in common, of a lot in:a distant town. The 
Promotion Building Corporation had bought three adjoining lots 
and desired this lot in order to complete the site for an office 
building. A and B, two of the directors of the corporation, went 
to E’s home with authority to buy her lot for $10,000, which was 
the same price per square foot as had been paid for the other 
lots. At the time it was believed by everyone, including E, that 
E owned the whole lot. 
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A and B knew that E was uninformed as to the choice loca- 
tion of the lot, and its value. They planned to reap a secret profit 
by lowering the price without the knowledge of the other direc- 
tors and pocketing the difference. They accordingly offered 
$5,000 and told E she must decide overnight. It was then late in 
the afternoon. A and B called again early the following morn- 
ing and a written contract between E and the corporation was 
duly executed. This contract required E to convey “all her right, 
title and interest in and to” the described lot to the corporation 
for $5,000. 

Subsequent litigation disclosed that E owned only half the 
lot. The corporation succeeded in buying from the other owner, 
yg E refused to convey, although the corporation tendered her 

5,000. 

The corporation then sued for specific performance and by 
its complaint again tendered $5,000. E filed a cross-complaint 
asking for rescission of the contract. What decision ?—20 minutes. 
Comment: Criticised by one examiner as too involved. 


17. <A, being the holder of a note for $10,000, made to his 
order by B endorsed that note to D upon D’s promise to support 
A’s wife P during her life. Shortly thereafter A died. D then 
told P of his agreement and offered to give her his note for 
$10,500 if she would release him from his obligation to support 
her. She accepted D’s offer, took the note for $10,500 and later 
upon D’s refusal to pay it brought suit against D. What judg- 
ment? 10 minutes. 


Comment: A difference of opinion arose over this question, it being 
on several lists as among the best but referred to by one correspondent 
as of “little value since it is for the most part merely a memory test or 
test of the ability to guess.” 


The questions listed as the least desirable are the following: 


CONTRACTS 
DISAPPROVED QUESTIONS 


20. (a) When may the “holder of the fund” rightly refuse 
to honor notice of assignment? 
(b) Mention three requirements of a valid assign- 
ment.—15 minutes. 


Comment: “One of the two worst questions.” ‘With regard to (b), 
this is what one might describe as the enumeration type of question. A 
student might answer—a chose in action, an assignor, an assignee. Or he 
might answer—a chose in action and a contract, and as an analysis that 
is complete. Or he might conceivably say—an offer, an acceptance and 
consideration, thus enumerating the requirements, except in common law 
seal states, of a contract of assignment. Or he might answer—a tangible 
chose in action and delivery thereof and a person capable of receiving 
title thereto. God help the unfortunate examiner who has to grade these 
answers.” 
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21. What are the essentials of a valid contract? 
(a) What is an implied contract? 
(b) In determining whether an implied contract ex- 
ists, what if any, effect is to be given to the re- 
lationship of the parties?—10 minutes. 


Comment: “Courts, lawyers, text writers and teachers will differ in 
their terminology, so under 21 (a) there are at least two uses which are 
very common in my experience: one, what is frequently referred to as 
quasi contract; the other, what is sometimes referred to as a contract 
expressed by actions rather than by words. Therefore it seems to me 
that especially bar examination questions, where the examinees have not 
been in personal contact with the examiner for a year and been taught 
by him, with the result that they can make an extremely shrewd guess 
how his mind works, should stick to the statement of facts and demand 
simply legal reasoning. True, the examiners will have to wade through 
what may be unaccustomed terminology in the reasoning but it is likely 
to be much more self explanatory there than is the examiner’s terminology 
in a question.” 


16. D wrote P, “If you will buy John Smith’s horse, Red- 
worth, I will pay you five hundred dollars for him.” P bought 
the horse for three hundred dollars and tendered him to D and 
demanded five hundred dollars. D refuses to accept the horse. 
P sues D for breach of the contract. D defends on the ground that 
there was no contract because of want of mutuality, to-wit, on 
the ground that P did not agree to purchase the horse of John 
Smith. Judgment for whom?—10 minutes. 


Comment: “Too simple.” “Transaction is not a usual one.” 


6. Philips, a student at W. University, over 21 years 
of age, goes to the store of Burch Co. in I in May, and 
orders a $25 suit of clothes. Burch Co. asks for references and he 
gives them the name of Prof. Smith. Burch Co. calls Prof. Smith 
over the phone, explains the situation and asks if he thinks they 
will be safe in making the sale. Prof. Smith replies, “Let him 
have the suit and I will see you paid.” Burch Co. delivers the 
suit to Philips and charges it to him, but Philips fails to pay the 
bill before leaving L——————- for his home in Texas. Burch Co. 
then presents the bill to Prof. Smith and demands payment which 
is refused. Can Burch Co. recover in an action against Prof. 
Smith ?—15 minutes. 








Comment: “Too simple.” 


13. Clark living in R, by letter offered to sell Jones all the 
five-inch poplar lumber on his 800-acre farm in F county at a cer- 
tain price. Jones, by letter in reply, accepts the offer as to a desig- 
nated 300 acres of said farm, but makes no reference to the lum- 
ber on the rest of the land; to which letter Clark makes no reply. 
Jones then enters upon the 300 acres designated and starts to cut 
the five-inch lumber. Clark hears of this and sues Jones for tres- 
pass. Can he recover?—15 minutes. 
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Comment: “Involves too little analysis and not enough scope for 
discussion.” 





23. Mason in writing promises Neal to pay him $1,000 if 
he will secure for him a purchaser for some stock Mason owns in 
a corporation within a period of sixty days. Neal does not make 
any promise that he will get a purchaser for the stock. 

(1) Suppose at the expiration of thirty days Neal not having 
gotten a purchaser for the stock, Mason sells it and noti- 
fies Neal his promise to pay the $1,000 is withdrawn. 

(2) Suppose Neal gets a purchaser within the sixty day 
period who is ready to buy. 

In each case Mason claims no liability to Neal because of 

want of consideration moving from Neal. Decide each of the 
above independent of the other.—13 minutes. 


Comment: While it is among the list of those generally disapproved. 
in one instance this question is considered among the good questions. 
“This has a very insignificant problem, depending on the particular use 
of language in regard to the word ‘ready’ in sub-section 2. In some parts 
of the country ‘ready’ is a technical word meaning one thing in the phrase 
‘ready, able and willing’ and in other parts of the country it in itself 
expresses all three of these ideas.” 


26. A by letter offered B, Blackacre at the price of $1,800. 
B immediately on receiving the offer telegraphed “I will give 
$1,600 cash, wire.” <A telegraphed “cannot reduce price.” On re- 
ceipt of this telegram, B telegraphed, “I accept at $1,800.” Is 
there a contract ?—24 minutes. 


Comment: “Too easy.” “Ought to ask for reasons.” 


38. X owed Y $100. It was mutually agreed between X 
and Y that X should deliver a certain horse to Y and that Y 
should accept such delivery in full satisfaction of the claim. X 
delivered the horse to Y. Y thereafter brought an action against 
X for $50 alleging that the horse was worth $50 and no more. 
Should Y recover? Classify the transaction described herein. 
9 minutes. 


Comment: “Too easy.” 








Corrections to Bar Examiners’ Directory 


The following corrections to the ““Who’s Where of Bar Examiners,’ 
published in the February number, have been received: 

CALIFORNIA: The name of Mr. Archibald B. Tinning, 924 Main 
Street, Martinez, California, should be added to the list of The Committee 
of Bar Examiners. 

NEW MEXICO: Mr. M. W. Hamilton of Santa Fe, New Mexico, is 
Chairman of the State of New Mexico Board of Bar Examiners. Mr. 
Carl A. Hatch, incorrectly shown as Chairman, is a member of the Board. 


’ 
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Meeting of Executive Committee of Bar 
Examiners’ Conference 


The Executive Committee of The National Conference of Bar Ex- 
aminers met in New York at the Hotel Roosevelt on Friday, February 5, 
and remained in session all day. All members of the Committee except 
Mr. Charles P. Maxwell were present. 


A resolution introduced at the last meeting of the Conference and 
referred to the Executive Committee, in reference to recommending the 
including of professional ethics as one of the subjects in all bar examina- 
tions, was approved in principle and referred to a sub-committee for re- 
drafting and presenting to the next meeting of the Conference. 


A proposal to establish, in the Secretary’s office, a list of those 
lawyers who have been previously disbarred and of those candidates re- 
fused admission in any state on character grounds was approved, and the 
Secretary was instructed to get in touch with the proper officials in each 
state to obtain this information. The purpose of this list is to enable 
the Secretary to give information to any examining committee or character 
committee which may write to him to find out whether any applicant has 
ever been disbarred or refused admission on character grounds. 


The Committee discussed the feasibility of the establishment of a 
national board of bar examiners. The medical profession has successfully 
adopted this principle and the certificate of the National Board of Medical 
Examiners is now granted recognition in forty-one states. The problem 
of local law and procedure, which is one differentiation between the situ- 
ation in the medical and the legal professions, might be handled, it was 
suggested, through a supplemental examination given by the State Board, 
which the candidate would be required to pass in addition to passing the 
national examination. It was recommended that the subject be discussed 
at the next meeting of the Conference, which was tentatively set for 
Monday, October 10, in Washington, D. C., just before the annual meeting 
of the American Bar Association. 


A motion was passed expressing the thanks of the Conference to 
those states which have made contributions to it, and the hope was voiced 
that favorable action would be taken in the near future in some other 
jurisdictions which have not yet been heard from. 


Other suggestions as to general policies of the Conference, expanding 
the usefulness of the Bar Examiner, framing of permanent by-laws and 
plans for the annual meeting were also discussed. 
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Who is the Dean of Bar Examiners? 


Incomplete records in the Secretary’s office indicate that the following 
examiners have served over twenty years: 


Joseph A. Cronk, Secretary, 

Georgia Board of Bar Examiners 32 years 
George S. Taft, Secretary, 

Massachusetts Board of Bar Examiners 31 years 
Clarence A. Lightner, 

Michigan Board of Law Examiners 29 years 
Edward H. Deavitt, Chairman and Secretary, 

Vermont Board of Bar Examiners 28 years 
Charles L. Bartlett, Secretary, 

Illinois Board of Law Examiners 24 years 
Walter L. Anderson, Chairman and Secretary, 

Nebraska State Bar Commission 20 years 


Mr. Joseph A. Cronk, member of the Georgia Board for 32 years, 
seems to have had the longest period of service. The Secretary will ap- 
preciate having the names of any other examiners who have served over 
twenty years, together with the period of time they have been in office. 





News from the Boards 


The new Code, effective in TENNESSEE January 1, 1932, has em- 
powered the Supreme Court “to prescribe rules to regulate the admission 
of persons to practice law and providing for a uniform system of ex- 
aminations.” The Supreme Court now has under consideration the matter 
of requirements for admission. The statutory law itself has fixed the 
examination fee of resident-applicants at $10.00 and that for non-residents 
at $50.00. 





The new rules governing admission to the bar of ALABAMA, which 
have been recently adopted, increase former requirements in two im- 
portant respects. In the first place, the applicant must have either grad- 
uated from an accredited high school or he must possess an equivalent 
education. In the case of foreign attorneys, a lawyer who has been 
admitted to the highest court of a sister state and has practiced for five 
out of the six years immediately preceding the filing of his application 
may be admitted without examination upon his approval by the Committee 
on Character and Fitness and proof of his good standing at the bar from 
which he comes. This period of practice was formerly two years. 
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